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V. C. A. No. 94-0650-L
HASBRO, | NC., JAMES BOOTH,
PETER GODFRI N, and O hers
Yet Unknown,

Def endant s.

N N N N N N N N N N N N N

DECI SI ON AND ORDER

RONALD R LAGUEUX, Chief Judge.

Like a battlefield surgeon sorting the hopeful fromthe
hopel ess, a notion to dism ss invokes a formof |legal triage, a
paring of viable clainms fromthose dooned by law. This matter is
before the Court on defendants' partial notion to disn ss
pursuant to Fed. R Cv. P. 12(b)(6) or, in the alternative, to
conpel a nore specific statenment of plaintiff's clains pursuant
to Fed. R Cv. P. 12(e). Defendants Hasbro, Inc. ("Hasbro"),
James Booth ("Booth"), and Peter Godfrin ("Godfrin")
(collectively, the "defendants"), seek dism ssal of Counts III,
IV, V, VI, I X (in part), X, and XI of the Conplaint for failure
to state cogni zabl e clainms; the defendants al so ask that the
plaintiff, Anne M lacanpo ("lacanpo"), be ordered to state her
claims under Counts I, Il, VII, and VIIl (as well as under any

that survive dismssal) with greater specificity. |lacanpo



contests the defendants' notion, arguing that none of her nmany
| egal theories are barred as a matter of law, and that the facts
as alleged in her Conplaint suffice to state prima facie clains
under each of them

The Court grants the defendants' Fed. R Cv. P. 12(b)(6)
nmotion in part, denies it in part, and denies the defendants
Fed. R Cv. P. 12(e) notion. For the reasons set forth bel ow,

the Court concludes that, inter alia, (i) as a matter of | aw,

supervi sory enpl oyees may be found individually |iable under
Title VII of the CGvil R ghts Act of 1964, as anended by the
Cvil Rights Act of 1991, 42 U. S.C. 88 2000e to 2000e-17 ("Title
VI1"); the Anericans Wth Disabilities Act of 1990, 42 U S.C. 8§
12101 to 12213 ("ADA"); and anal ogous state statutes; (ii)

| acanpo has all eged the el enments of sinple assault and/or battery
and second degree sexual assault on the part of Booth with
sufficient particularity to make out a prima facie claimof
liability under RI. Gen. Laws 8§ 9-1-2 (1985); (iii) section 503
of the Rehabilitation Act of 1973, as anended, 29 U S.C. § 793
(1985) ("& 503"), does not preenpt state and common | aw t hird-
party beneficiary clains arising out of federal contracts, unless
those clains are grounded solely in | anguage nandated by the
Rehabilitation Act itself; (iv) accepting lacanpo's all egations
as true, her third-party beneficiary clains arising out of state
contracts may not be dism ssed at this stage, though they may

fall to sunmary judgnent at sone later point; (v) lacanpo's



clainms for negligent infliction of enptional distress fail as a
matter of law, and (vi) the Rhode I|Island Wrkers' Conpensation
Act, R1. Gen. Laws §§ 28-29-1 to -37-31 (1986) ("WCA"), bars
| acanpo's intentional infliction of enotional distress clains.
Def endants' 12(b)(6) notion is therefore denied as to Counts 111,
IV, V, VI, and I X (in part), and granted as to Counts X and Xl.
As to defendants' Rule 12(e) notion, although the Conpl ai nt
propounds a stunning array of legal theories and allegations, it
is not so general and opaque as to prevent the defendants from
pl eadi ng adequat e defenses. Consequently, the defendants' Rule
12(e) notion is summarily denied.*’
| . Factual Background
For the purposes of deciding these notions, the Court mnust

treat the factual allegations in the Conplaint as true. Negron-

Gazt anbi de v. Hernandez-Torres, 35 F.3d 25, 27 (1st Gr. 1994)
cert. denied, 115 S.Ct. 1098 (1995).

Hasbro, Inc., the well-known toy naker, is a corporation
with its headquarters and principal place of business in Rhode
I sland; it enploys nore than 100 people and engages in interstate
commerce. lacanpo went to work for Hasbro in 1986; at present,
she is a collection analyst in the credit departnent. |In 1991,

she was di agnosed as having nmultiple sclerosis. Despite her

L' At heart, this is a sinple sexual harassnent and
di sability-based discrimnation case, nade conplicated by overly
creative | awering. As Shakespeare wote: "So quick bright things
conme to confusion.”™ W Shakespeare, A Mdsumer's Ni ght Dream
act 1, sc. i, |I. 149 (1595-1596).
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illness, and with reasonabl e accommpdati on, |acanpo has renai ned
qualified for her position, able to performthe essential tasks
of that function. However, lacanpo states that at "certain
times,"” she has been disabled and/or unable to work because of
t he defendants' m sconduct or because Hasbro failed to offer her
reasonabl e accommodati on. Conpl aint at 3.

| acanpo states that since 1991, she has been subjected to an
ongoi ng pattern of sexual harassnent and ot her discrimnation by
Boot h, her supervisor. lacanpo alleges that at various points
bet ween May 1992 and May 1994, Booth entered her work cubicle and
"played with her hair, hugged her from behind, rubbed her with
hi s hands, and/or pressed his genitals against [her]. This
conduct was often repeated out of the cubicle. Sonme of these
acts involved rubbing his genital area against her for his sexual
gratification.” Conplaint at 3-4.

In February 1993, l|acanpo spoke to Godfrin, Booth's
i mredi at e supervi sor, about Booth's unwel come physical contact.
G ving her reasons in detail, she asked to be reassigned to a new
work area, away fromhim According to lacanpo, Godfrin |istened
and told her, "Well, | have to be fair to [Booth]." Conplaint at
4. He then tried to right the situation by rotating |lacanpo and
anot her enpl oyee with two ot hers; however, after the two
obj ected, Godfrin abandoned his efforts and the reassignnent did
not happen.

The Conpl aint further alleges that shortly thereafter, Booth



sumoned | acanpo to his cubicle and told her that Godfrin had

i nformed himof the request for reassignnent. Hostile and

abusi ve, he said she woul d never be transferred. (lacanpo |ater
call ed Godfrin, who denied speaking to Booth.) Subsequently,

| acanpo has suffered "additional scrutiny, disparate instructions
and supervi sion, adverse eval uation, the harassnent previously
not ed, and other discrimnatory conduct."” Conpl ai nt at 4.
Boot h' s unwel cone advances conti nued, cul m nating between January
and May 1994, by which point lacanmpo could not concentrate on her
wor K.

In April 1994, Booth nade statenents to |acanpo about her
wher eabouts the previous weekend; |acanpo alleges that before and
after that date, Booth was "follow ng, stalking, or otherw se
harassing her." Conplaint at 4. At unspecified tines, Booth
al so harassed lacanpo with regards to her disability. She
al | eges that Booth taunted her, saying that she "would be in a
wheel chair™ -- an apparent reference to her nultiple sclerosis.
Conpl ai nt at 5.

| acanpo all eges a plethora of harnms as a result of Hasbro,
Boot h, and Godfrin's actions and inactions. In sum she contends
that she was a) "prevented fromperformng at the | evels of which
[she] is capable"; b) "unfairly rated, otherw se denied
enpl oyment opportunity on the basis of sex, disability or
appearance of disability, or subjected to a hostile enpl oynent

environnment”; c¢) "not pronoted or advanced as she should or would



have been absent this unlawful conduct;" d) nmade to suffer other
adverse enpl oynent consequences; and e) subjected to
"exacerbation of her illness, physiological and psychol ogi cal
injuries, the irrenediable | oss of earning and |ife enjoynent
capacity, degradation of the quality of her life, and other

per sonal and econonm ¢ damages."” Conplaint at 5. She further
states that the discrimnation and harassnment have rendered
conti nued enpl oynent inpossible; on August 2, 1994, her nultiple
scl erosi s suddenly worsened, allegedly because of defendants

m sconduct, and she has not worked since then.?

In late 1994, |acanpo retained counsel and conplained to the
chai rman and general counsel of Hasbro, who initiated an internal
i nvestigation. (Wiether or not Hasbro conpleted the review, and
what it found, is unclear fromthe Conplaint.) Nearly
si mul t aneousl y, lacanpo filed charges with the Rhode Isl and
Comm ssion for Human Rights, requesting that the Comm ssion defer
jurisdiction to the United States Equal Enpl oynent Opportunity
Comm ssion ("EEOCC'). On Decenber 2, 1994, the EEOCC s area office
i ssued a notice of right to sue, and on Decenber 5, 1994, |acanpo
brought suit in this Court.

| acanpo's clains arise under Title VII; the ADA, R 1. Const.

art. 1, 8 2; the Rhode Island Fair Enploynent Practices Act, R I.

2 The Court cannot discern what |acanpo's present enpl oynent
status is -- the Conplaint is self-contradictory in this regard.
However, adjudication of this notion does not require that the
confusi on be dispell ed.



Gen. Laws 8 28-5-1 to -39 (1986 & Supp. 1993) ("FEPA"); the Rhode
Island Civil Rights Act of 1990, R I. Gen. Laws 8§ 42-112-1 to -2
(1993) ("RICRA"); and the common aw. Count | alleges a

di sparate inpact clai magainst Hasbro under Title VII, the ADA,
and anal ogous state laws. Count |l asserts a disparate inpact --
unwitten practices claimagainst Hasbro, Booth, and Godfrin
under Title VII, the ADA, and state law. Count IIl presses a
sexual harassnment and di sparate treatnent claimagainst Booth
under Title VII, the ADA, and state law. Count |V maintains that
Booth retaliated agai nst |lacanpo after she reported his actions
to Godfrin, a violation of Title VII, the ADA, and anal ogous
state statutes. Count V asserts that Booth's conduct viol ated
Rhode Island's crimnal statutes, thus making himcivilly liable
to lacanpo under R 1. Gen. Laws 8§ 9-1-2 (1985). Count VI alleges
that Godfrin discrimnated agai nst |acanpo, thus rendering him
liable to lacanpo under Title VII, the ADA, and related state
statutes; Count VII pursues the sane claim under the sane
statutes, against Hasbro. Count VIII seeks damages and ot her
relief from Hasbro under the ADA and anal ogous Rhode Island | aws,
all eging that the conpany failed to nake reasonabl e acconmodati on
for lacanpo's nmultiple sclerosis. Count Xl conprises a nunber of
i ndependent cl ai n8 agai nst Hasbro -- that the conpany viol ated
provi sions of the Rhode Island Constitution, the FEPA and the

RI CRA, and breached the non-discrimnation ternms of contracts

struck with the United States and Rhode Island governments, of



whi ch lacanpo was an asserted third-party beneficiary. And |ast,
Counts X and Xl assert clainms on the basis of intentional and
negligent infliction of enotional distress, respectively, against
Hasbro, Booth, and Godfrin.

After lacanmpo's first counsel -- now excused fromthis case
-- issued a press release entitled "Sexual Harassnent in Santa's
Wor kshop?" the defendants filed a counterclai magai nst |acanpo,
claimng that she had defanmed Booth and invaded his privacy by
placing himin false |ight.

On Decenber 27, 1994, the defendants filed this notion
pursuant to Fed. R Cv. P. 12(b)(6) and Fed. R Cv. P. 12(e).
As to Counts Il,° 111, IV, and VI, the defendants contend that,
as a matter of |law, supervisory enpl oyees cannot be individually
iable under Title VII, the ADA, and related state |aws. The
defendants further argue that the Conplaint fails to establish
the el ements of sinple assault, sexual assault, or any other
crime, thus neriting dismssal of Count V. Addressing Count I X,
t he defendants assert that any third-party beneficiary clains
arising out of contracts between Hasbro and the federal

government are preenpted by the renedy provisions of 8§ 503 of the

® Count Il presses a disparate inpact -- unwitten practices
cl ai m agai nst Hasbro, Booth, and Godfrin under Title VII, the
ADA, and simlar state laws. Insofar as Count Il strives to

i npose individual liability on Booth and Godfrin, the Court wll
group it with the other Counts whose retention, or dismssal,
turns on whet her supervisory enpl oyees may be found individually
liable under Title VII, the ADA, and anal ogous Rhode Isl and

st at ut es.



Rehabilitation Act; as for contracts between Hasbro and the State
of Rhode Island, the defendants maintain that |acanpo cannot show
that she was an i ntended beneficiary of anti-discrimnation

cl auses contained within the agreements.® Last, the defendants
argue that the Rhode Island Wrkers' Conpensation Act bars Counts
X and X, the intentional and negligent infliction of enotional

di stress cl ai ns.

The Court heard argunent on the notions on April 13, 1995,
and then took this matter under advisenent. The parties were
granted additional tine to prepare nenoranda on the question of
individual liability for supervisory enployees under Title VII
and the ADA. After consideration of this admttedly unsettled
i ssue, and the other questions raised by defendants' notions, the
Court now nmakes the foll ow ng deci sion.

1. Jurisdiction and Standard of Review

The Court has federal question jurisdiction over this matter
pursuant to 28 U . S.C. A 8 1331. The Court wll| exercise
suppl emental jurisdiction over lacanpo's state-law cl ai nms
pursuant to 28 U.S.C. A 8 1367(a), as they clearly "form part of

t he sane case or controversy." 1d.; see Hart v. Mazur, 903

F. Supp. 277, 281 (D.R 1. 1995) (setting forth the analysis

required prior to a federal court's extension of supplenental

“In fact, Hasbro denies that any such contracts exist. For
t he purposes of this notion, however, the Court nust accept
| acanpo’' s all egations as true, and assune that Hasbro has entered
into agreenments with the State and its agenci es.
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jurisdiction).

A claimneed only show the faintest |ikelihood of validity
to survive a Rule 12(b)(6) notion. "W nust accept the
al l egations of the conplaint as true, and if, under any theory,
the allegations are sufficient to state a cause of action in
accordance with the law, we nust deny the notion to dismss.”

Vartanian v. Mnsanto, 14 F. 3d 697, 700 (1st Cir. 1994). "The

guestion before the Court, therefore, is whether the Conplaint,
viewed in the light nost favorable to [lacanpo] and with al
doubts resolved in her favor, states any valid claimfor relief.”

Hart v. Mazur, 903 F. Supp. at 279; 5A Charles AL Wight & Arthur

R Mller, Federal Practice and Procedure 8 1357 (1990).

A notion for a nore definite statement pursuant to Fed. R
Cv. P. 12(e) challenges a pleading that is "so vague or
anbi guous that a party cannot reasonably be required to frame a
responsive pleading[.]" Rule 12(e) is rarely invoked; when faced
wi th an opaque, overly general pleading, a court is nore |ikely
to defer ruling on a notion to dismss while granting | eave to
anend, or to enter an interlocutory order dism ssing the
conplaint but with leave to amend within a set period of tine.

Cash Energy, Inc. v. Winer, 768 F.Supp. 892, 897 (D. Mass.

1991). If a party refuses to conply with a court's order under
Rul e 12(e), the offending pleading nay be stricken.
[11. Analysis

A. Counts Il (in par

t), I, 1V, and VI: \Wether Booth and
Godfrin May Be Hel d | ndividual

Li abl e as Supervi sory Enpl oyees

10



Under Title VII, the ADA, the FEPA, and the Rl CRA

Five years ago this Court held, in Showalter v. Alison Reed

G oup, Inc., 767 F.Supp. 1205 (D.R 1. 1991), that supervisory

enpl oyees may be held individually liable for sexual harassnent
under Title VII of the Gvil R ghts Act of 1964. 1d. at 1210-11
In the present case, the defendants have asked the Court to
reverse itself, and dismss Counts Il (in part), IlIl, IV, and VI
as to Booth and Godfrin on the grounds that Title VII and the ADA
i mpose liability on enployers only, and not on enpl oyees with
supervi sory power. The Court declines the defendants
invitation; furthernore, the Court also concludes that the FEPA
and the RICRA permt suit against individual defendants, thus
negati ng whatever wi ndfall Booth and Godfrin mght gain through a
new i nterpretation of Title VII and the ADA

The Court recognizes that the issue of individual liability
for supervisory enployees under Title VII has divided circuit
against circuit and court against court. Title VII prohibits
di scrimnation by an "enployer” on the basis of sex. 42 U S.C. 8§
2000e-2(a). "Enployer™ is defined as:

[ A] person engaged in an industry affecting conmerce

who has fifteen or nore enployees . . . and any agent
of such a person[.]

42 U.S.C. 8§ 2000e(a) (enphasis added). The ADA, which bars
di scrim nation by enployers on the basis of disability, 42 U S. C
§ 12112(a), defines "enployer"” |ikew se:

[ A] person engaged in an industry affecting conmerce
who has 15 or nore enployees . . . and any agent of

11



such person].]

42 U. S.C. 8§ 12111(5)(A) (enphasis added). "Agent" has
subsequently been defined in the Title VII and ADA context as any
enpl oyee exercising supervisory power or control within a

conpany. See, e.q. Showalter, 767 F.Supp. at 1210-11. Federal

courts, applying the agent clause of Title VII, have di sagreed on
t he question of whether Congress intended to inpose only

respondeat superior liability on enployers for the acts of their

agents, or whether the enployer and the agent were to be jointly
and severally liable for discrimnation perpetrated by the agent.
(A parallel, though nuted, debate has surrounded the ADA s agent
clause, with courts deploying Title VIl argunments in the ADA

forum See, e.q. US. EEOC v. AIC Security |Investigations,

Ltd., 55 F.3d 1276, 1279-82 (7th Cir. 1995). In the First
Circuit, no matter what the result, courts define "enployer" the

same way in both statutes. See Carparts Distribution Center,

Inc. v. Autonotive Whol esal er's Association of New Engl and, |nc.

37 F.3d 12, 16 (1st Cir. 1994).)
In the absence of any gui dance from Congress or the Suprene
Court, the circuit courts have decided both for and agai nst

individual liability under Title VII. Conpare, e.q. Paroline v.

Uni sys Court, 879 F.2d 100, 104 (4th Gr. 1989), rev'd in part,

aff'd in relevant part, 900 F.2d 27 (4th Gr. 1990) (supervisory

i ndi viduals may be liable under Title VII) with Mller v.

Maxwel | 's Intern. Inc., 991 F.2d 583, 587-588 (9th G r. 1993),

12



cert. denied, 114 S.Ct. 1049 (1994) (no individual liability) and

Grant v. Lone Star Co., 21 F.3d 649, 651-53 (5th Cir. 1994),

cert. denied, 115 S.C. 574 (1994) (sane). Wthin the First

Circuit, the district courts have denonstrated a marked | ack of
unanimty: On the sane day, Novenber 29, 1995, a district court
in Maine ruled that an individual is not an "enpl oyer"” under

Title VII, Caldwell v. Federal Express Corp., 908 F. Supp. 29, 36

(D. Me. 1995); a district court in Massachusetts held that agents

were subject to liability under Title VII, Ruffino v. State

Street Bank and Trust Co., 908 F.Supp. 1019, 1047-48 (D. Mass.

1995); and a third district court, in New Hanpshire, found that
an agent of an enployer is not personally |iable under the ADA.

MIller v. CBC Conpanies, Inc., 908 F. Supp. 1054, 1064-65 (D.N H

1995).

Nevert hel ess, a set nunber of interpretive and doctri nal
positions have energed fromthis junble of results. Every
argunent raised by lacanpo and the defendants was voiced recently

by the Second Gircuit in Tonka v. Seiler Corp., 66 F.3d 1295 (2nd

Cr. 1995). In Tonka, the majority held that supervisory
enpl oyees are not individually liable under Title VII, id. at
1313-17, over the inpassioned and el oquent dissent of Judge
Parker. 1d. at 1318-24. After Tonka, this Court declines to
sumari ze the debate any further; suffice it to say that this
witer is persuaded by Judge Parker's dissent, and for the

reasons set forth therein, finds that supervisory enpl oyees may

13



be individually liable under Title VIl and the ADA

The inmposition of individual liability on supervisory
enpl oyees under Title VII and the ADA pronotes judicial restraint
whil e providing greater redress for victins of discrimnation.
Courts ignore their constitutional role when they peer beyond the
cl ear language of a statute in search of ascribed congressional
purpose, thus to rewite the law. As Judge Parker notes, Title
VI is unanmbi guous, and a literal reading of the agent clause
does not do such violence to the statutory schene as to justify
inquiry into legislative intent. To ignore the plain |anguage of
Title VII (and the ADA) is set forth on uncertain, unmarked and
forbidden judicial waters. See Tonka, 66 F.3d at 1319; see al so
United States v. Flores, 968 F.2d 1366, 1371 (1st Cr. 1992)

("Courts should not lightly read entire clauses out of statutes,
but should, to the exact contrary, attenpt to give neaning to
each word and phrase.") Moreover, threatening supervisory

enpl oyees with individual liability under Title VII and the ADA
deters those who would use their positions and power to

di scrimnate, and guarantees that victinms of discrimnation wll
recei ve redress not only from anorphous corporate entities, but
fromtheir very present oppressors.

Clearly, Booth, as lacanpo's i medi ate supervisor, and
Godfrin, Booth's supervisor, are Hasbro's agents. Thus, the
Court opines that Booth and Godfrin may be found individually
liable under Title VII and the ADA.

14



| acanpo al so asserts clains agai nst Booth and Godfrin
i ndi vidual ly under the Rhode Island Fair Enploynent Practices Act
and the Rhode Island Cvil Rights Act of 1990. The FEPA is Rhode
Island's analog to Title VII, the ADA, and the other Federal
anti-discrimnation statutes, and |like them it is principally
directed at enployers. R1. Gen. Laws 8§ 28-5-7 states, in
pertinent part:

Unl awf ul enpl oynent practices. -- It shall be an
unl awf ul enpl oynent practice:
(1) For any enployer:
(i) To refuse to hire any applicant for enpl oynment
because of his or her race or color, religion, sex,
handi cap, age, sexual orientation, or country of
ancestral origin, or
(i1) Because of such reasons, to discharge an enpl oyee
or discrimnate against himor her wwth respect to
hire, tenure, conpensation, terns, conditions or
privileges of enploynent, or any other matter directly
or indirectly related to enploynent[;] or

* * *

(iv) To refuse to reasonably accommbdate an enpl oyee's
or prospective enpl oyee's handi cap unl ess the enpl oyer
can denonstrate that the accommodati on woul d pose a
hardship on the enployer's program enterprise, or

busi ness| . ]

However, 8§ 28-5-7(6) of the FEPA states that it shall be
unl awf ul :

For any person, whether or not an enpl oyer, enploynent
agency, | abor organization, or enployee, to aid, abet,
incite, conpel, or coerce the doing of any act declared
by this section to be an unl awful enpl oynent practice,
or to obstruct or prevent any person from conplying
with the provisions of this chapter or any order issued
t hereunder, or to attenpt directly or indirectly to
commt any act declared by this section to be an

unl awf ul enpl oynent practicel[.]

FEPA reaches past enployers to forbid discrimnatory acts by

15



i ndi vi dual enpl oyees. As lacanpo has all eged that Booth and
Godfrin were integral participants in the multiple forns of
di scrim nation she suffered, proof of discrimnation under any of
her theories inposes individual liability on Booth and Godfrin,
as abettors or worse.

Whet her individual liability may be inposed under the Rhode
Island Civil Rights Act is a nore difficult question. R I. GCen.
Laws § 42-112-1 reads, in relevant part:

(a) Al persons within the state, regardl ess of race,
color, religion, sex, handicap, age, or country of
ancestral origin, shall have, except as is otherw se
provi ded or permtted by law, the sanme rights to nmake
and enforce contracts, to inherit, purchase, to |ease,
sell, hold, and convey real and personal property, to
sue, be parties, give evidence, and to the full and
equal benefit of all |laws and proceedings for the
security of persons and property, and shall be subject
to Ii ke punishnment, pains, penalties, taxes, |icenses,
and exactions of every kind[.]

(b) For purposes of this section, the right to "make
and enforce contracts . . ." shall include the nmaking,
performance, nodification and term nation of contracts
and rights concerning real or personal property, and
the enjoynent of all benefits, terns, and conditions of
the contractual and other rel ationshi ps.

The RICRA grants plaintiffs the right to injunctive and equitable
relief, as well as damages and attorneys' fees, but does not say
from whom t he damages may be sought. R 1. Gen. Laws § 42-112-2.
The Rhode Island Suprene Court has stated that the "Rhode
Island GCivil Rights Act provides broad protection against al
forms of discrimnation in all phases of enploynent.” Ward v.

City of Pawtucket Police Dept., 639 A 2d 1379, 1381 (R 1. 1994);

but see Socha v. National Ass'n of lLetter Carriers, 883 F. Supp.
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790, 807 (D.R 1. 1995) (reading the RICRA' s prohibitions
literally). In Ward, the Court explained that the Rl CRA was
passed as a reaction to the United States Suprene Court decision

in Patterson v. MlLean Credit Union, 491 U S. 164, 109 S. C

2363, 105 L.Ed.2d 132 (1989), narrowWy interpreting 42 U S.C. §
1981, the Cvil R ghts Act of 1866. Ward, 639 A 2d at 1381. In
Patterson, the Suprene Court held that 42 U S.C. 8§ 1981 covered
contract formation only (hiring or pronotion), and not harassnent
or discrimnation on the job. 491 U S at 171-79, 109 S.C. at
2369-74. In contrast, the RICRA protects plaintiffs against any
di scrimnation which interferes with the "benefits, terns, and
conditions” of the enploynent relationship -- whether it takes
the formof disparate inpact, disparate treatnment, retaliation

or harassnent. The decision in Ward mandates that courts read
the RICRA as broadly as possible -- which nmeans that if
individuals discrimnate in ways that violate the statute, then
they must be liable under it. Therefore, the Court concl udes
that Booth and Godfrin may be held individually |iable under the
RI CRA.

B. Counts Il (in part), Ill, IV, and VI: Wether |acanpo Has Made

Qut Prima Facie Clainms of Discrimnation Under Her Miltiple
Theori es Agai nst Booth and Godfrin®

® The RICRA is a conparatively young statute, with no
devel oped case law. Nearly all Rhode I|Island state-|aw
di scrim nation cases arise under the FEPA; RICRA clains are new
to the field. The Court will therefore set the RI CRA aside when
consi dering whether lacanpo's clains nerit dismssal or retention
at this early stage, with the understanding that if |acanpo
ultimately succeeds in proving discrimnation under Title VII,

17



1. Count Il (in part): Disparate | npact Agai nst Booth and Godfrin

Count 11 of the Conplaint presses disparate inpact --
unwitten practices clains agai nst Hasbro, Booth, and Godfrin.
"Disparate inpact” discrimnation is discrimnation wought by
facially neutral enploynent practices that nonethel ess harm and

di sadvant age distinct, protected classes of people. See Giggs

v. Duke Power Co., 401 U S. 424, 432, 91 S.Ct. 849, 854, 28

L. Ed. 2d 158 (1971). Recognized as an actionabl e form of

discrimnation under Title VIl since Giggs v. Duke Power, the

di sparate inpact theory has been adopted entire by the ADA. 42
US C 8 12112(b)(3); see 1 HH Perritt, Anrericans Wth

Disabilities Act Handbook § 5.7 (2d ed. 1991); 29 CF. R 8

1630.1-.10 (EECC regul ations inplenenting the ADA). As for state
| aw, the Rhode Island Suprene Court has stated that the FEPA
"unm stakably forbids individual acts of discrimnation as well

as patterns of discrimnatory practice." Newport Shipyard v.

R1. Comin for Human R, 484 A 2d 893, 897 (R 1. 1984). The

Rhode Island Suprene Court has applied the analytical franmework
devel oped in federal Title VIl cases to the FEPA, its state

analog. Marley v. United Parcel Service, Inc., 665 F. Supp. 119,

128 (D.R 1. 1987). The elenents of a prima facie case of
di sparate inpact are the sane under the FEPA and Title VII. |d.

To make out a prinma facie claimof disparate inpact

the ADA, or the FEPA, she will also have met her burden under the
Rl CRA.
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discrimnation, a plaintiff nmust (1) "identify the chall enged
enpl oynment practice or policy, and pinpoint the defendant's use
of it"; (2) "denonstrate a disparate inpact on a group
characteristic, such as race, that falls within the protective
anbit of Title VI1"; and (3) "denonstrate a causal relationship
between the identified practice and the disparate inpact."

E.EEOC v. Steanship derks Union Local 1066, 48 F.3d 594, 601

(1st Cir. 1995) (citing Wards Cove Packing Co. v. Atonio, 490

U.S. 642, 650-57, 109 S.Ct. 2115, 2121-25, 104 L.Ed.2d 733
(1989)), cert. denied, 116 S.Ct. 65 (1995).

Count 1l of the Conplaint alleges that Hasbro, Booth, and
Godfrin "failed to enforce . . . policies or procedures for
conpliance with Title VII or the ADA, " T 44, and "made subjective
personnel decisions . . . without reference to validated,
ascertai nabl e standards,” 46, to lacanpo and "ot hers'"
detrinment. Beyond these thin clains, no facts are all eged that

neet the elements set forth in Steanship derks. The Conpl aint

pays |lip service to the requirenents of identification, inpact,
and causation, but ignores the underlying inportance of
specificity and careful inquiry. Cf. Fed. R Cv. P. 11

The Court, however, is bound by the strictures of Rule
12(b)(6). lacanpo has touched on the three elenents of a prina
facie claimof disparate inpact discrimnation, thus conpelling

the Court to deny the notion to dismss. She will have to

produce far nore concrete evidence if she hopes to survive
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sumary judgnent, especially with regards to Booth and Godfrin,
but the Court |eaves that to another day.

2. Count Ill: Disparate Treatnent and Sexual Harassnent Agai nst
Boot h

The gravanen of lacanpo's Conplaint, set forth in Count 111,
is that Booth sexually harassed her and di scrim nated agai nst her
on the basis of her gender and disability. Under Title VII (and
the FEPA), victinms of sexual harassment may proceed under either

a quid pro quo theory or under a hostile work environnent theory.

A prima facie claimof quid pro quo sexual harassnment has five

el ements. A plaintiff nust show that:

(1) [she] is a nmenber of a protected group; (2) the
sexual advances were unwel conme; (3) the harassnment was
sexual |y notivated; (4) the enpl oyee's reaction to the
supervi sor's advances affected a tangi bl e aspect of her
enpl oynment; and (5) respondeat superior liability has
been establi shed.

Chanberlin v. 101 Realty, Inc., 915 F.2d 777, 783 (1st Gr

1990). To succeed on a claimof hostile work environnent sexual
harassnment, a plaintiff must prove:

(1) that he/she is a nenber of a protected class; (ii)

t hat he/ she was subject to unwel cone sexual harassnent;
(ti1) that the harassnment was based upon sex; (iv) that
t he harassnent was sufficiently severe or pervasive so
as to alter the conditions of plaintiff's [enpl oynent]

and create an abusive [enpl oynent] environnent; and (V)
that sonme basis for enployer liability has been

est abl i shed.

Brown v. Hot, Sexy and Safer Productions, Inc., 68 F.3d 525, 540

(st Cir. 1995) (citing Meritor Sav. Bank, FSB v. Vinson, 477

U S 57, 66-73, 106 S.Ct. 2399, 2405-09, 91 L.Ed.2d 49 (1986)),
cert.denied, 116 S.C. 1044 (1996). At the very l|least, lacanpo
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has nade out a claimof quid pro quo sexual harassnment: she

all eges that for two years, Booth entered her cubicle, played
wi th her hair, hugged and rubbed her, and pressed hinsel f agai nst
her, even after she conplained to Godfrin. Utimtely, the
harassnment nmay have exacerbated her multiple sclerosis, and nmade
it inmpossible for her to work. Conplaint at § 26. Count |1
survives dism ssal on these facts al one.

Count 111 also brings an intentional, or disparate
treatment, discrimnation claimagainst Booth. [|acanpo alleges
that Booth, notivated by her "gender, appearance, disability, or

conbi nati on of such factors,"” subjected her to "harsher and
stricter treatnent than other simlarly situated persons[.]"
Conmpl aint at 1Y 55-56. Absent direct evidence of intentional
discrimnation, a plaintiff in lacanpo's position nmust resort to

the famliar burden-shifting franmework established in Texas Dept.

of Community Affairs v. Burdine, 450 U. S. 248, 254-56, 101 S.C

1089, 1094-95, 67 L.Ed.2d 207 (1981) and McDonnell Douglas Corp.

v. Green, 411 U. S. 792, 802, 93 S.Ct. 1817, 1824, 36 L.Ed.2d 668
(1973), to prevail in a disparate treatnent suit brought under
Title VII, the ADA, and the FEPA. To establish a prima facie

cl ai munder McDonnell|l Douglas and its progeny, |lacanpo nust show

that (1) she is a nmenber of a protected class; (2) her job
per formance has been satisfactory; but (3) Booth took sone
adverse enpl oynent action agai nst her while (4) having other,

conparably qualified enpl oyees performher duties. Smth v. F.W
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Morse & Co., Inc., 76 F.3d 413, 421 (1st Cir. 1996); see also

Resare v. Raytheon Co., 981 F.2d 32, 39-44 (1st Cr. 1992)

(applying Title VII "m xed-notive" and "pretext" theories of
di sparate treatnment discrinmnation to the FEPA).®

Sexual harassnent is itself a formof disparate treatnent,
and the Court does not question lacanpo's allegations that she
was subjected to different, and worse, treatnent by Booth on the
basis of her gender. However, the Court finds few facts in the
Conmpl ai nt that sustain a disparate treatnent clai munder the ADA.
lacanpo's nmultiple sclerosis places her in a protected cl ass;
however, apart fromBooth's telling her that she "would be in a
wheel chair,” Conplaint at § 24, only generalities support the
i nference that Booth discrimnated agai nst |acanpo on the basis

of her disability. |If anything, lacanpo's nultiple sclerosis

worsened a terrible situation, but may not have been tied to its
cause. Nevertheless, the Court accepts lacanpo's all egations,
and | ets the ADA cl ai ns stand.

3. Count I1V: Retaliation Against Booth

Ret al i ati on agai nst an enpl oyee who has opposed, or
participated in the investigation of, a discrimnatory practice
is expressly forbidden under Title VII, 42 U S.C. 8§ 2000e-3(a),
the ADA, 42 U S.C. 8§ 12203(a)-(c), and the FEPA. R I. Gen. Laws

® For brevity's sake, the Court will not set forth the
remai nder of the McDonnell Dougl as burden-shifting framework. The
parties are directed to Smth v. FFW Mrse & Co., Inc., 76 F. 3d
413, 420-422 (1st Cir. 1996) for a summary of Title VII disparate
treatment jurisprudence inthis Crcuit.
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§ 28-5-7(5). Still, the burden remains with the plaintiff to
show that "the enpl oyer took a materially adverse enpl oynent

action against him" Blackie v. State of Maine, 75 F.3d 716, 725

(1st Cir. 1996) (considering a retaliation case under the FLSA).
More specifically, the First Grcuit has stated:

Typically, the enpl oyer nust either (1) take something

of consequence fromthe enployee, say, by discharging

or denoting her, reducing her salary, or divesting her

of significant responsibilities[,] or (2) withhold from

t he enpl oyee an accouternment of the enpl oynent

rel ati onship, say, by failing to follow a customary

practice of considering her for pronotion after a

particul ar period of service.
Bl ackie, 75 F.3d at 725 (citations omtted).

| acanpo all eges that after she conplained to Godfrin and
requested a transfer, Booth was "abusive and hostile" and told
her she woul d never be noved. Conplaint at § 18. Hi s behavior
toward her worsened, with the harassnent and adverse scrutiny
escalating. Conplaint at § 20. Wether these harns rise to the
| evel of "materially adverse enploynent actions"” is a question
| eft for the conclusion of discovery; however, the inferences of
retaliation are strong enough for the Court to find that |acanpo
has made out a prinma facie claimunder Title VII and the FEPA

Retaliation under the ADA is less certain -- while lacanpo
has, once again, suggested that her disability stinmulated Booth's
actions, her conversation with Godfrin appears to have been
noti vated by Booth's groping, not by any disability-based

di scri m nati on. Recall that retaliation clains arise out of

opposition to the sins forbidden by each statute; unless |acanpo
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can denonstrate that she conplained to Godfrin about
discrimnation related to her multiple sclerosis, her ADA
retaliation claimw |l dissolve. Nevertheless, the Court nust
err on the side of inclusion at this stage and that claimw |
remain in the case for now

4. Count VI: Discrinnation Against Godfrin

The facts, as all eged, denonstrate that Godfrin |istened to
| acanpo' s conplaints, told her that he had to be fair to Booth
made a hapl ess and unsuccessful attenpt to arrange a transfer,
and reported lacanpo's visit to Booth. Conplaint at Y 15-109.
Only by the nobst generous inferences can the Court find that this
scenari o supports Count VI's disparate treatnent clains under

Title VII, the ADA, and the FEPA. Applying the elenments set

forth in section Il11.B.2, supra, the Court notes that to survive
sumary judgnent, lacanpo will have show that (1) she belongs to

one or nore protected cl asses; (2) her job perfornmance was
satisfactory; but (3) Godfrin refused to transfer her, or shield
her from harassnment, while (4) regularly protecting conparabl e
mal e and/ or non-di sabl ed enpl oyees and transferring them upon
request. Currently, none of Godfrin's actions suggest

di scrimnatory notive or pretext on his part; at this point,
Count VI stands by the procedural graces of Rule 12(b)(6). In
short, the Court cannot state conclusively that Godfrin acted

wi t hout discrimnatory aninus and thus Count VI renmains in the

case.
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C. Count V: Booth's Liability Under R I. Gen. Laws 8§ 9-1-2 (1985)

Count V of lacanpo's conplaint seeks to inpose civil
l[iability on Booth for crimnal offenses he allegedly commtted
whil e sexually harassing her. In relevant part, R1. Gen. Laws 8
9-1-2 (1985) states:

Cvil liability for crimes and of fenses. -- \Wenever

any person shall suffer any injury to his person,

reputation or estate, by reason of the comm ssion of

any crinme or offense, he may recover his damages for

such injury in a civil action against the offender, and

it shall not be any defense to such action that no

crimnal conplaint for such crime or offense has been

made| . ]
To quote the Rhode Island Suprenme Court, "Section 9-1-2 creates a
new right of action in that a victimcan bring an action for
damages for injuries even if no crimnal conplaint has been

filed." Lyons v. Town of Scituate, 554 A 2d 1034, 1036 (R I.

1989). Count V alleges that Booth commtted sinple assault,
second degree sexual assault, and extortion between May 1992 and
May 1994, and seeks damages under 8§ 9-1-2.

Boot h seeks dism ssal of Count V on the grounds that the
facts, as alleged, fail to establish the requisite el enments of
the aforenentioned crines, therefore renoving any basis for civil
liability. The Court disagrees, and concludes that |acanpo has
all eged the elenents of sinple assault and/or battery and second

degree sexual assault.’ Count V thus survives dismissal under

" At oral argunent, counsel for lacanpo told the Court that
she will not press her extortion claim As Count V goes forward
on the backs of the other offenses, that information has no
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Rul e 12(b)(6).
R 1. Gen. Laws 8§ 11-5-3 (1994) proscribes the comm ssion of

sinple assault or battery upon a person. Wile assault and

battery are often treated as a single offense -- |largely because
they tend to occur together -- they are, in fact, two different
crinmes, each with its own elenents. "An assault is a physical

act of a threatening nature or an offer of corporal injury which
puts an individual in reasonable fear of inmnent bodily

harm . . . Battery refers to an act that was intended to cause,
and does cause, an offensive contact with or unconsented touching
of or trauma upon the body of another, thereby generally

resulting in the consummati on of the assault." Proffitt v.

Ricci, 463 A 2d 514, 517 (R 1. 1983); see State v. Mlaughlin,

621 A.2d 170, 177 (R 1. 1993), cert.denied, 114 S.C. 168 (1993);

State v. Messa, 594 A 2d 882, 884 (R I. 1991).

| acanpo al |l eges that Booth used physical force "to threaten
or intimdate" her by "touching or threatening to touch"” her,
"despite [her] objections and resistance,” and that she was
pl aced in fear of Booth and his actions. Conplaint at § 70. Her
all egations are sufficient to make out a prima facie claimof

sinple assault -- Booth used physical force, or the threat

beari ng on the outcone of the present 12(b)(6) notion. However,
the Court takes lacanpo's counsel at his word, and considers the
extortion allegations to be gone fromthe case.
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thereof, to instill a fear of inmminent bodily harmin |acanpo.?

As for sinple battery, lacanpo maintains that Booth used
physi cal force "to rub his genital area against"” her, despite her
"objections and resistance[.]" Conplaint at § 69. It is clear
fromthe Conplaint that the touching was deeply offensive and
unconsented to, a hornbook exanple of battery. Thus |acanpo has
all eged the requisite elenents of sinple assault and/or battery
under R I. Gen. Laws § 11-5-3.

| acanmpo al so seeks damages under 8 9-1-2 arising out of
Booth's al |l eged comm ssion of second degree sexual assault upon
her. R1. Gen. Laws 8§ 11-37-4(2) (1994) states:

Definition of guilt of second degree sexual assault. A

person is guilty of a second degree sexual assault if

he or she engages in sexual contact with another person

and if[:] (2) The accused uses force or coercion.
The applicable definition of "force or coercion"” is found at R |
Gen. Laws 11-37-1(2)(B) (1994): The assailant uses force or
coercion when he "[o]vercones the victimthrough the application

of physical force or physical violence." The Rhode Island

Suprene Court further defined 8§ 11-37-1(2)(B) in State v.

® Booth urges the Court to read the definition of "force or
coercion" set forth in R1. Gen. Laws § 11-37-1(2)(A)-(D) into §
11-5-3. Section 11-37-1(2)(A)-(D) governs the force el ement of
sexual assault prosecutions; the Rhode |Island Suprene Court has
not | ooked to that section when grappling with sinple assault or
battery cases, preferring a common-sense approach to whet her
force was involved. See MlLlaughlin, 621 A 2d at 177 (R 1. 1993)
(jury could infer that assault and/or battery occurred when
defendant admitted hitting victimon the head). Therefore, the
Court declines to conplicate one statute by lifting a
definitional section from anot her.
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Goodreau, 560 A . 2d 318 (R 1. 1989). Noting that a conviction

for first degree sexual assault -- which addresses sexual
penetration, rather than contact, see RI. Gen. Laws 8§ 11-37-2
(1994) -- requires proof that the accused used "force beyond

that necessary to commit the sexual assault," Goodreau, 560 A. 2d

at 322, the Court stated that:

In order to nmeet this standard, the prosecution nust
nmerely show that the victimdid not consent to the act.
If the victimresisted the act, then the defendant has
used force beyond that necessary to conmt the sexual
assault. . . . The victimis only required to "offer
such resi stance as seens reasonabl e under all the
circunstances."” State v. Carval ho, 409 A 2d 132, 135-36
(R 1. 1979).

Id. at 322-23. The Court then applied the same standard of proof
to the "force or coercion"” prong of second degree sexual assault,
id. at 323, establishing the rule that the victinms reasonable
resi stance under the circunstances furnishes proof that no
consent was given and that force or coercion within the neaning
of § 11-37-1(2)(B) was appli ed.

| n Goodreau, the defendant teacher had touched and grabbed
t he breasts and buttocks of a student on three different
occasions while in school. 560 A 2d at 320. The Rhode Island
Suprene Court ruled that when the student pulled away and voi ced
di spl easure at Goodreau's actions, her resistance was reasonabl e
under the circunstances and that "[i]n these circunstances we
find that there was sufficient evidence of force" to warrant
subm ssi on of second-degree sexual -assault charges to the jury.
Id. at 323.
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Boot h contends that |acanpo has not pled that he used forced
beyond t hat necessary to conplete the assault, or that she
of fered reasonabl e resi stance. Thus lacanpo has not succeeded in
maki ng out a prinma facie case for civil liability arising out of
second degree sexual assault. The Court disagrees; the scenario
presented by lacanpo's Conplaint parallels the facts in Goodreau.
Al | egedly, Booth played with lacanpo's hair, hugged her from
behi nd, rubbed her, and pressed his genitals against her for his
sexual gratification. Conplaint at § 14. |Ilacanpo has all eged
t hat she objected and resisted, Conplaint at § 69, and that she
informed Godfrin of Booth's actions and Booth knew about it.
Complaint at Y 15-18. Drawing all inferences in favor of
| acanpo, the Court finds that |acanpo has alleged that there was
sexual contact and she resisted (both in person and within
conpany channel s), and furthernore, that her resistance appears
reasonabl e for a disabl ed woman harassed by a mal e supervi sor.
Booth's persistence despite |lacanpo's resistance creates the
inference that force was applied. Therefore, the Court finds
that lacanpo has alleged all the elenments of second degree sexual
assault, and that she has made out a prima facie claimfor
l[iability under RI. Gen. Laws 8§ 9-1-2 on that basis.
D. Count I X (in part): Wether lacanpo May Assert Common Law
Clainms as a Third Party Beneficiary of Contracts Between Hasbro
and the United States and Rhode |sland CGovernnents

Count |1 X of the Conplaint, entitled "State Constitutional

and O her Contract Clains,"” is a grab-bag of clains, all born of
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anti-discrimnatory obligations allegedly assunmed by Hasbro while
conducting business with the United States and Rhode Isl and
governnments.® Mst are constitutional or statutory; however,

par agr aph 98 reads:

Plaintiff is a nmenber of a class of persons who are or
were the intended or foreseeable third-party
beneficiaries of certain contracts or agreenents

bet ween Defendant Hasbro and agencies of the United
States Governnent, the Arny and Air Force Exchange
Services, the governnments of the State of Rhode Island
or of other States or of political subdivisions

t hereof, or of certain institutions, under which

Def endant Hasbro agreed not to discrimnate against
persons on the basis of gender, disability, or other
prohi bited reason, to provide equal enpl oynent
opportunity, to conply with the Constitution and | aws
of the United States, and to take affirmative action to
ensure equal enploynent opportunity to nenbers of
protected classes, including those which had been
victinms of prior discrimnation.

Par agraph 99 alleges that the defendants' conduct "breached such
agreenents as described in Paragraph 98 and deprived Plaintiff of
rights, benefits, and protections of which she was an i ntended or
f oreseeabl e beneficiary."
Hasbro and the other defendants nove for dism ssal of Count

| X's contract clainms on two grounds: first, that the

adm ni strative renmedi es provision of § 503 of the Rehabilitation
Act of 1973, 29 U.S.C. 8§ 793, preenpts comon-|law clains arising

0

out of federal contracts,'® and second, that |acanpo has failed

° Agai n, Hasbro denies that any state contracts were ever
struck. See supra note 4. Still, the Court nust accept
| acanpo' s al |l egations as true.

o lacanpo's counsel states that "[lacanpo] is charging that
Hasbro breached its anti-discrimnation obligations in contracts

30



to denonstrate that she was the intended beneficiary of any state
contracts. The Court will deal with each argunment in turn
1. Section 503 Preenption and Hasbro's Federal Contracts

At the outset, the Court points out that Hasbro's § 503
preenption argunment applies only to contract clains spawned by
al | eged disability-based discrimnation. Gender discrimnation
is untouched by the Rehabilitation Act, which provides
adm ni strative renmedi es for handi capped individuals who suffer
discrimination at the hands of federal contractors.™ Hasbro, an
admtted federal contractor, argues that 8 503's adnmi nistrative
remedi es are the exclusive avenue of redress for |acanpo, who
clainms to have been discrimnated agai nst because she suffers

frommultiple sclerosis.

with the State of Rhode Island, not the federal governnment[.]"
Pl. Mm of Law in Support of Her Qpposition to Defendants'
Motion to Dismiss at 17. Therefore, 8§ 503 preenption shoul d not
be an issue. But counsel m sreads |acanpo's Conplaint -- part of
her breach-of-contract clai mdoes rest on federal contracts --
and the issue nust be dealt wth.

129 US C § 793 reads, in pertinent part: "(a) Any
contract in excess of $2,500 entered into by any Federal
department or agency for the procurenent of personal property and
nonpersonal services . . . for the United States shall contain a
provision requiring that, in enploying persons to carry out such
contract the party contracting with the United States shall take
affirmative action to enploy and advance in enploynent qualified
handi capped individuals as defined in section 706(7) of this
title. . . . (b) [If any handi capped individual believes any
contractor has failed or refuses to conply with the provisions of
his contract with the United States, such individual nmay file a
conplaint with the Departnent of Labor. The Departnment shal
pronptly investigate such conplaint and shall take such action
thereon as the facts and circunstances warrant, consistent with
the ternms of such contract and the | aws and regul ati ons
applicable thereto."

31



The First Circuit defined the scope of 8§ 503 preenption in
El | enwood v. Exxon Shipping Co., 984 F.2d 1270 (1st Cr. 1993),

cert. denied, 508 U.S. 981 (1993). Undertaking a thorough

i npl i ed-preenption analysis, the Court explored the |egislative

hi story of the Rehabilitation Act and found "no 'clear and

mani fest' intent on the part of Congress to preenpt state

handi cap di scrimnation clains against federal contractors.

| ndeed, we find no signals of such intent."” 1d. at 1278

(footnote omtted). The First Crcuit reached the sane

conclusion as to Ell enwood' s common-1aw contract clainms. |d.

Thus, in Ellenwood, the First Crcuit held that 8503 of the

Rehabilitation Act does not preenpt state statutory or conmon-|aw

cl ai ms brought on the basis of disability discrimnation by

federal contractors. Mre specifically, & 503 does not bar

| acanpo' s disability-discrimnation clainms against Hasbro and the

ot her defendants under the FEPA, the RICRA, and the comon | aw.
Still, every rule nmust have its exception, and the First

Crcuit crafted its own. In Howard v. Unirovyal, Inc., 719 F.2d

1552 (11th Cir. 1983), the Eleventh Crcuit held that § 503
preenpted a third-party beneficiary action brought on the basis
of a 8§ 503 - mandated affirmative action clause contained in
contracts between Uniroyal and the federal governnent. [d. at
1555. The Eleventh Circuit reasoned that the "detail and

preci sion"” of the renedial schene created by Congress "nakes it

reasonable to infer that Congress left no roomin section 503(b)
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for state contract actions to supplenent it." 1d. at 1559. In
El | enwood, the First Crcuit read Howard narrow y, but
nonet hel ess recogni zed that its holding would apply if a contract
action is brought solely to vindicate 8 503 rights. "[A] state
contract claimbased on a breach of [a] nmanual provision

[ descri bi ng enpl oyee rights under the Rehabilitation Act]
arguably woul d be preenpted by the federal law. . . . Such a
claim though in the guise of a contract clai mbased on the
manual , would seemno different fromone asserting a breach of §
503. A direct claimunder 8§ 503 unquestionably woul d be
preenpted for the reasons set out in Howard." El|lenwod, 984

F.2d at 1278 (citations omtted); see Martin Marietta Corp. v.

Maryl and Comm on Human Rel ations, 38 F.3d 1392, 1403-1404 (4th

Cr. 1994) (analyzing the relationship between El |l enwood and
Howar d) .

Al of which | eaves the Court in a quandary. Paragraph 98
of the Conplaint baldly alleges that "Defendant Hasbro agreed not
to discrimnate agai nst persons on the basis of . . . disability"
inits contracts with the United States governnment and its
agencies. Accepting lacanpo's statenent as true, the Court is
nonet hel ess deprived of contractual | anguage specific enough to
determ ne the applicability of Ellenwod and Howard. |If Hasbro's
federal agreenments contain provisions setting forth contractual

duties towards the disabled that are greater than, or different

from the boilerplate |anguage required by § 503 of the
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Rehabilitation Act, then Ell enwood non-preenption applies and
| acanpo's contract clainms go forward. (Subject, of course, to
t he doctrines governing the assertion of third-party beneficiary
clainms.) However, if the only source of l|acanpo's federal
breach-of -contract clains is |anguage detailing 8 503 rights and
remedi es, then she is attenpting to masquerade a 8 503 action as
a suit in contract. |In that case, the Howard exception to
El | enwood applies, 8§ 503 of the Rehabilitation Act preenpts, and
| acanpo's third-party beneficiary clains, rooted in alleged
di sability-based discrimnation, nust be dism ssed.

The Court sinply cannot apply law to conjecture. Caught
bet ween rul e and exception, the devil and the sea, the Court mnust
err on the side of lacanpo. Artful pleading can Iift a claim
over the Rule 12(b)(6) hurdle; it nay have done so here. But the
chance that Hasbro has assuned obligations to the disabled
greater than, or apart from those required by the Rehabilitation
Act forces the Court to deny the defendants' Rule 12(b)(6) notion
as to lacanpo's third-party beneficiary clains arising out of
Hasbro's federal contracts. This issue may be revisited at the
sumary judgnent stage, but for now, the clains survive.

2. lacanmpo As Third-Party Beneficiary of Hasbro's Al eged Rhode
| sl and Contracts

Wthin the tight confines of Y 98-99 of the Conplaint,
| acanpo al so brings third-party beneficiary clains on the basis
of anti-discrimnation provisions allegedly inscribed in
contracts between Hasbro and the State of Rhode Island. (Sinply
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put, she is replicating her Federal contract clains.) To which
t he defendants respond that under no set of circunstances can

| acanpo denonstrate that she was an i ntended beneficiary of any
contracts entered into by Hasbro; thus, they seek dism ssal of

| acanpo' s common-| aw contract clains.

Under Rhode Island I aw, "[w] hen one party for val uable
consi derati on, engages another by contract to do sonme act for the
benefit of a third party, the latter who woul d enjoy the
benefits, may maintain an action for breach of contract. |If the
third party is an intended beneficiary, the law inplies privity

of contract.” Davis v. New Engl and Pest Control Co., 576 A 2d

1240, 1242 (R 1. 1990) (citations omtted). Only intended -- and
not incidental -- third-party beneficiaries can bring suit for
damages flow ng froma breach of contract between two ot her

parties. Forcier v. Cardello, 173 B.R 973, 984 (D.R |. 1994).

In the present case, nmere profit to lacanpo is not enough to
confer the status of an intended beneficiary -- Hasbro and Rhode
| sl and nust have forcefully, overtly intended to benefit her.

Id. at 985; see also Restatenent (Second) of Contracts 8§ 302

comment e (1981) ("Incidental beneficiaries. Performance of a

contract will often benefit a third person. But unless the third
person is an intended beneficiary[,] no duty to himis
created.").

Mor eover, the fact that |acanpo bases her clains on

government contracts el evates the | evel of scrutiny the Court
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will apply when determning the parties' intentions. |acanpo
must show that the State of Rhode I|sland specifically had her in
mnd (or, at the very least, her class) when it bargained with
Hasbro, and that the contractual |anguage reflects the State's

narrow y beneficent intentions. To quote Restatenent 8 313(2):

[ A] prom sor who contracts with a governnment or
governmental agency to do an act for or render a
service to the public is not subject to contractua
liability to a menber of the public for consequenti al
damages resulting from performance or failure to
perform unl ess

(a) the terns of the prom se provide for such
[iability; or

(b) the prom see is subject to liability to the nmenber
of the public for the damages and a direct action

agai nst the prom sor is consistent with the terns of
the contract and with the policy of the | aw authori zing
the contract and prescribing renmedies for its breach.

The Restatenent |ater comrents that "[g]overnment contracts often

benefit the public, but individual menbers of the public are
treated as incidental beneficiaries unless a different intention
is mani fested." |d. at comment a.

To manifest the existence of this "different intention,”
| acanpo first cites RI. Const. art. |, 82 (prohibiting
di scrimnation by entities doing business with the state) and the
RI CRA (prohibiting discrimnation in the making and performance
of contracts) as the sources of alleged contractual provisions
simlar to those mandated by the Rehabilitation Act. [|acanpo
argues that art. I, 8 2 and the RICRA are express or inplied

terms of Hasbro's state contracts. By seeking governnment work,

36



and by agreeing to this contractual |anguage, Hasbro showed an
express intention to benefit lacanmpo. |In turn, contractual
benefits flowed directly to lacanpo in the formof salary derived
fromstate paynments. Thus, she was a third-party beneficiary of
Hasbro's agreenents with the State of Rhode Island by virtue of
contractual provisions, Hasbro's intent, and direct gain.

Once again, the Court is reluctant to address the nerits of
| acanpo' s argunment without reading a contract. |[If lacanpo is to
prevail on her contract clains, she will have to nake a
hei ght ened showi ng of the State's intent; Rhode |Island w shes al
its citizens well, but contracts on behalf of the few As it is,
the Court suspects that Y 98-99 of the Conplaint, which refer to

| acanpo as "a nmenber of a class of persons,” and |lacanpo's
citations of the Rhode Island Constitution and the RICRA are an
attenpt to duplicate her FEPA and RI CRA di sparate inpact clains
in contract. Nevertheless, mndful of the procedural constraints
of Rule 12(b)(6), the Court accepts lacanpo's allegations as
true, and refuses to dism ss her third-party beneficiary clains.
It is possible that Hasbro has signed agreenments of which |acanpo
is an intended beneficiary. |If not, the Court will revisit the
i ssue at the appropriate stage.
E. Counts X and Xl: Wether lacanpo's Cains for Intentional and
Negligent Infliction of Enotional Distress Are Barred by the
Rhode |sland Workers' Conpensation Act

Counts X and XI of the Conplaint allege, respectively, that

Boot h, and through him Godfrin and Hasbro, are liable to |Iacanpo
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for intentional and negligent infliction of enotional distress.
The defendants contend that the exclusive renmedy provision of the
Rhode Island Wrkers' Conpensation Act, R I. Gen. Laws 8§ 28-29-1
to -37-31 (1986) ("WCA'), bars lacanpo's clains, which arise out
of workpl ace torts. *

The Court will address Counts X and Xl in reverse order.
| acanpo's claimfor negligent infliction of enotional distress
faces summary dism ssal, so the Court will avoid unnecessary
comment on whether that tort is affected by the WCA.  Under Rhode
Island law, the tort of negligent infliction of enotional
distress -- conmonly referred to as bystander liability --
provides relief to persons vicariously injured after w tnessing
the wongful suffering of a |oved one. To recover, "a party nust
(1) be a close relative of the victim (2) be present at the
scene of the accident and be aware that the victimis being
injured, and (3) as a result of experiencing the accident, suffer
serious enptional injury that is acconpani ed by physical

synpt omat ol ogy." Marchetti v. Parsons, 638 A 2d 1047, 1052 (R |

2 lacanpo' s counsel nusters a very confusing response.
Argui ng that lacanpo brings her intentional infliction of
enotional distress clains "under Title VII and the ADA " he
undertakes a Federal preenption analysis in order to show that
any Workers' Conpensation renmedi es nust give way to the renedies
est abl i shed by Congress. Menorandumin Qpposition at 21-22. But
the Conplaint states explicitly that Counts X and Xl are brought
"pursuant to state law." Conplaint at {7 110 & 117. Counts X and
Xl allege conmmon |law torts; Federal preenption is a non-issue.
Simlarly, counsel's concession that preenption anal ysis does not
shield lacanpo's negligent infliction of enotional distress
clainms, Menorandumin Opposition at n. 11, is beside the point.
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1994). lacanpo has alleged that her enotional distress resulted
frominjuries to her; the Court can draw no inferences fromthe
Conpl ai nt whi ch woul d support a claimof bystander liability.
Count Xl is dismssed for failure to state a claim

Turning to Count X, the Court concludes that the Rhode
| sl and Workers' Conpensation Act provides the sol e avenue of
redress for enpl oyees who have suffered intentional infliction of
enotional distress as a result of workplace sexual harassnent and
other discrimination.'® The scope and breadth of the WCA i s not
to be underesti mated; the Act establishes a statutory schene
whereby a enployee will be provided with swift, though |imted,
relief for all injuries suffered on the job. "However, the right
to no-fault conpensation fromone's enployer is afforded in lieu
of all other rights and renedies that an injured enpl oyee m ght

have[.]" D Quinzio v. Panciera Lease Co., Inc., 612 A 2d 40, 42

(R 1. 1992). The exclusive renmedy provision of the WCA, R |
Gen. Laws 8 28-29-20 (1986), states in relevant part:

Rights in lieu of other rights and renedies. -- The
right to conpensation for an injury under chapters 29-
38, inclusive, of this title, and the renedy therefor
granted by those chapters, shall be in lieu of al

3 Under Rhode Island law, the tort of intentional infliction
of enotional distress has four elenents: "(1) the conduct nust be
intentional or in reckless disregard of the probability of
causi ng enotional distress, (2) the conduct nust be extrene and
outrageous, (3) there must be a causal connection between the
wr ongful conduct and the enotional distress and (4) the enotional
di stress in question nust be severe."” Showalter v. Alison Reed
G oup, Inc., 767 F.Supp. 1205, 1207 n.1 (D.R 1. 1991) (quoting
Chanplin v. Washington Trust Co., 478 A 2d 985, 989 (R 1. 1984)).
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rights and remedies as to that injury now existing,

ei ther at conmon | aw or ot herw se agai nst an enpl oyer,

or its directors, officers, agents or enployees|.]
The enpl oyee is rescued fromthe vagaries and reverses of
litigation, although she loses the right to potentially higher
damage awards; the enpl oyer surrenders all defenses, but need not
fear hefty judgnents.

Intentional infliction of enpotional distress is a tort |ike

any other, and it is clearly conpensable under the WCA. In

Canci v. Nationwide Ins. Co., 659 A 2d 662 (R I. 1995), the

Rhode Island Suprenme Court stated that "there is no intentional
tort exception to the exclusivity provisions of the act.” 1d. at

670; see also Lopes v. GT.E. Products Corp., 560 A 2d 949, 951

(sanme); Coakley v. Aetna Bridge Co., 572 A 2d 295, 296 (R I.

1990) (sane). Responding to questions certified to it by a

fell ow judge of this Court, the Rhode Island Suprene Court held
that the WCA's exclusivity provisions applied to a suit between
an enpl oyee and his enployer's workers' conpensation carrier in

whi ch t he enpl oyee sought danages for, inter alia, intentional

infliction of enotional distress. G anci, 659 A 2d at 667-670.
However procedurally tortuous, the Court's hol ding can be
distilled to the sinple proposition that the WCA provi des the
excl usive renedy for clains agai nst enpl oyers by enpl oyees who
have suffered intentional infliction of enotional distress in the

wor kpl ace. See also Censullo v. Brenka Video, Inc., 989 F.2d 40,

43-44 (1st Cir. 1993) (New Hanpshire workers' conpensation
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statute bars intentional infliction of enotional distress clains
agai nst enpl oyer).

To defeat dism ssal of Count X, |acanpo nmust show either
that she is not subject to the WCA, or that the enotional
di stress she suffered was unrelated to the workplace. The Court
finds that she can do neither. Unless otherw se proven, an
enpl oyee is presuned to be under the aegis of the WCA.  The Rhode
| sl and Supreme Court has held repeatedly that "if an enpl oyee has
not properly reserved his or her common-|aw rights under the act,
he or she is barred frombringing a tort action against his or
her enployer if workers' conpensation benefits are appropriate.”

Canci v. Nationwide Ins. Co., 659 A 2d at 668 (italics omtted);

Lopes, 560 A 2d at 950; Hornsby v. Southland Corp., 487 A 2d

1069, 1071 (R 1. 1985). lacanpo has not alleged that she el ected
to preserve her common-law rights pursuant to R 1. Gen. Laws §
28-29-17; in the absence of any evidence, the Court nust assune
that lacanpo is subject to § 28-29-20.

To be conpensabl e under the WCA, an injury nust "[arise] out
of and in the course of" the plaintiff's enploynent, R 1. Gen.
Laws § 28-33-1, a statutory requirenent that the Rhode Island
Suprene Court has refined into a "nexus" or "causal relationship"

test. Martone v. State of Rhode Island / Reqgistry of Nbtor

Vehicles, 611 A 2d 384, 386 (R I. 1992). The plaintiff nust show
that she was working for the enployer at the time of injury, and

that the injury occurred at a place where she m ght reasonably be
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and whil e she was engaged in her duties or activities incidental
thereto. 1d. lacanpo has alleged that the sexual harassnent and
di scrim nation she suffered at the hands of the defendants took
pl ace at work, while she was serving as a collection analyst. As
it is these activities that underlie her clainms of intentional
infliction of enotional distress, the Court concludes that she
has established a causal rel ationship between her injuries and
her enpl oynent.

Thus, § 28-29-20 of the WCA shields Hasbro fromsuit by
| acanpo on an intentional infliction of enptional distress claim
ari sing out of workplace sexual harassnment and discrimnation.
Furthernore, Booth and Godfrin, as "officers, agents or
enpl oyees” of Hasbro, are expressly immunized by 8§ 28-29-20 from
liability to lacanmpo for her injuries. "Wrkers' conpensation
benefits are meant as full conpensation for any | oss or harmthat
is alleged to have been caused by any entity to which inmunity

fromsuit is extended[.]" D Quinzio, 612 A 2d at 42; Boucher v.

McGovern, 639 A 2d 1369, 1374-75 (R 1. 1994) (exclusivity
provi sions of § 28-29-20 extinguish all other recovery rights).
lacanpo's clains for intentional infliction of enotional distress
agai nst Hasbro, Booth, and Godfrin, therefore, nust be dism ssed.
F. The Defendants' Rule 12(e) Mdtion

As the foregoi ng denonstrates, lacanpo's Conplaint is not so
opal escent and confusing as to prevent the framng of a suitable

response. The defendants' Rule 12(e) notion is sumarily deni ed.
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| V. Concl usion

For the foregoing reasons, the defendants' Rule 12(b)(6)
nmotion is denied as to Counts 111, 1V, V, VI, and I X (in part)
and granted as to Counts X and XI. The defendants' Rule 12(e)
notion is denied.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
June , 1996

43



